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VER THE YEARS, the European Court of Jus-
tice has issued several decisions! ruling
that Ttaly can no longer use criminal law to stop
gaming companies licensed in other European
Union nations from providing gambling ser-
vices in the country.

On one hand, several foreign providers claim
that Italy should infringe the fundamental free-
doms of establishment and to provide services
(in breach of articles 43 and 49 of the EC
Treaty?) by excluding certain foreign operators
from providing gambling services in Italy or
from collecting bets in Ttaly unless licensed and
authorized by the public authorities to do so
(with the application, in such cases, of criminal
sanctions). On the other hand, Italy keeps de-
fending its position by assuming that ltalian
betting and gaming legislation (and its related
restrictions) is compatible with articles 43 EC
and 49 EC, in light of the purpose of chan-
nelling betting and gaming activities into sys-
tems that are controllable, with the objective of
preventing their exploitation for criminal pur-
poses.

Italian legislation essentially provides that
participation in the organizing of games of
chance, including the collection of bets, is sub-
ject to possession of a license and a police au-
thorization. Any infringement of that legisla-
tion carries criminal penalties of up to three
years” imprisonment,
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Starting in 2006, the Italian government com-
menced a wholesale revision of the country’s
formerly protectionist gambling laws. On Feb.
13, 2006, the National Agency for Monopolies
and Games issued a decree implementing the
provisions of the Italian Budget Law for 2006.
The decree is aimed at “removing cases of of-

1 See, e.g., Case C-243/01, Tribunale di Ascoli Piceno (Italy)

v. Gambelli, 8 GamMING L. Rev. 43 (2004) (E.CJ. Nov. 6,

2003).

? Treaty Establishing the European Community (Amster-

dam consolidated version) arts. 43, 49, 1997 0J.C340/195.
Article 43 provides:

Within the framework of the provisions set out be-
low, restrictions on the freedom of establishment of
nationals of a Member State in the territory of an-
other Member State shall be prohibited. Such pro-
hibition shall also apply to restrictions on the set-
ting-up of agencies, branches or subsidiaries by
nationals of any Member State established in the
territory of any Member State.

Freedom of establishment shall include the right to
take up and pursue activities as self-employed per-
sons and to set up and manage undertakings, in
particular companies or firms within the meaning
of the second paragraph of Article 48, under the
conditions laid down for its own nationals by the
law of the country where such establishment is ef-
fected, subject to the provisions of the Chapter re-
lating to capital.

Article 49 provides:

Within the framework of the provisions set out be-
low, restrictions on freedom to provide. services
within the Community shall be prohibited in re-
spect of nationals of Member States who are estab-
lished in a State of the Community other than that
of the person for whom the services are intended.
The Council may, acting by a qualified majority on
a proposal from the Commission, extend the pro-
visions of the Chapter to nationals of a third coun-
try who provide services and who are established
within the Community,
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fer by means of a telematic network of games,
lotteries, bets, prize contests with awards in
money not based on administrative permits
or—in any case—in breach of the Italian rules
prohibiting casino games or other hazardous
games”.3 Even with a huge number of remote
licenses now available {(according to the law de-
cree of July 4, 2006 no. 223, following which
16,300 points for collecting at a distance sports

- bets have been authorized), issues still remain

concerning the legality of the 2007 Finance Act
and new restrictions concerning foreign-based
gaming sites

THE LATEST CASE:
THE PLACANICA DECISION

~ On Mar. 6, 2007, the European Court of fus-
tice ruled again—by issuing a grand chamber
judgment—that Italy can no longer use crimi-
nal law to stop gaming companies licensed in
other European Union nations from taking bets
from bettors in Italy.*

The case relates to three men, Massimiliano
Placanica, Christian Palazzese and Angelo Sor-
richio, who are being prosecuted in Italian
courts for operating data transmission centers
through which punters were able to place bets
with Stanleybet International, which is based
in the United Kingdom. The UK provider
claimed that its UK license should have been
recognized by all EU countries, including Italy.

Stanley operates in Italy through more than
200 agencies, commonly called data transmis-
sion centers (DTCs). The DTCs supply their ser-
vices in premises open to the public in which
a data transmission link is placed at the dis-
posal of bettors so that they can access the
server of Stanley’s host computer in the United
Kingdom. In that way, bettors are able—elec-
tronically—to forward sports bets proposals to
Stanley (chosen from lists of events, and the
odds on them, supplied by Stanley), to receive
notice that their proposals have been accepted,
to pay their stakes, and, where appropriate, to
receive their winnings.

The DTCs are run by independent operators
who have contractual links to Stanley. Massi-
miliano Placanica, Christian Palazzese, and
Angelo Sorricchio, the defendants in the main
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proceedings, are all DTC operators linked tfo
Stanley.

According to the case-file forwarded by the
District Court of Teramo (Italy), Palazzese and
Sorricchio applied, before commencing their
activities, to Atri Police Headquarters for po-
lice authorization in accordance with Article 88
of the Royal Decree. Those applications met
with no response.

Accusing Placanica of the offense set out in
Article 4(4a) of Law No. 401/89° alleging that,
as a DTC operator for Stanley, Placanica had
pursued the organized activity of collecting
bets without the required police authorization,
the public prosecutor brought criminal pro-
ceedings against him.

Accordingly, the Italian court decided to stay
proceedings and to refer the following question
to the European Court of Justice for a prelimi-
nary ruling:

Does the Court of Justice consider Article
4(4a) of Law No 401/89 to be compatible
with the principles enshrined in Article 43
[EC] et seq. and 49 [EC] concerning the
freedom of establishment and the freedom
to provide cross-border services, having
regard to the difference between the in-
terpretation emerging from the decisions
of the Court . . . (in particular the judge-
ment in Gambelli and Others) and the
decision of the Italian Supreme Court of
Cassation, in Case No 23271/04? In par-

3 The list of the foreign providers and related Web sites
prohibited according to this decree from supplying gam-
bling services in Italy is available at <www.aams.it>.

4 Case C-338/04, Tribunale di Larino (Italy) v. Placanica
(E.C.]. Grand Chamber Mar. 6, 2007).

5 Article 4(4a) of Law No, 401/89 provides:

The penalties laid down in this article shall be ap-
plicable to any person who, without the concession,
authorisation or licence required by Article 88 of
[the Royal Decree], carries out activities in Italy for
the purposes of accepting or collecting, or, in any
case, of assisting the acceptance or in any way what-
soever the collection, including by telephone or by
data transfer, of bets of any kind accepted by any
person in Ttaly or abroad.

Case C-338/04, Tribunale di Larino (Italy) v. Placanica,
T 14.
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ticular, the Court is requested to rule on
the applicability in Ttaly of the rules on
penalties referred to in the indictment and
relied upon against [Mr] Placanica.®

The Gesualdi case

It must be remembered that in the Gesualdi
case,” the Italian Supreme Court of Cassation
(which is the court of last appeal in civil and
criminal matters) was called upon to determine
whether the Italian betting and gaming legis-
lation is compatible with Articles 43 EC and 49
EC. On completion of its analysis, the Court
reached the conclusion that the Italian legisla-
tion does not conflict with Articles 43 EC and
49 EC.

In Gesualdi, the Italian Supreme Court of Cas-
sation noted that, for several years, Italian laws
had been pursuing a policy of expansion in the
betting and gaming sector with the manifest
aim of increasing tax revenue, and that the Ital-
jan legislation could not be justified by refer-
ence to the aim of protecting consumers or of
limiting their propensity to gamble or of limit-
ing the availability of games of chance. Rather,
the Ttalian Supreme Court of Cassation identi-
fied as the true purpose of the Italian legisla-
tion a desire to channel betting and gaming ac-
tivities into systems that are controllable, with
the objective of preventing their exploitation
for criminal purposes. That is why the Italian
legislation provided for the control and super-
vision of the persons who operate betting and
tipster contests, as well as the premises in
which they do so. In the view of the Italian
Supreme Court of Cassation, that objective is
sufficient in itself to justify the restrictions on
the freedom of establishment and the freedom
to provide services.

As regards the conditions designed to ensure
the transparency of the share ownership of li-
cense holders (the principal effect of which is
to exclude from tender procedures® for licenses
companies whose individual shareholders are
not always identifiable at any given moment),
the Italian Supreme Court of Cassation found
in the Gesualdi case that the Italian legislation
did not discriminate against foreign companies
at all, even indirectly, since it had the effect of
excluding not only the foreign companies

243

whose shareholders cannot be precisely identi-
fied, but also all the Italian companies whose
shareholders cannot be precisely identified.

The EU Court of Justice ruling in the
Placanica case

The Placanica ruling is important with respect
to other similar cases (including the Gambelli
case) because, for the first time, the EU Court
of Justice clarifies the extent to which state mo-
nopolies could attempt to shut off their do-
mestic markets to online betting companies
from other EU countries.

Summarizing the EU Court of Justice posi-
tion in the Placanica case, the Court stated:

1. National legislation which prohibits
the pursuit of the activities of collecting,
taking, booking and forwarding offers of
bets, in particular bets on sporting events,
without a licence or a police authorisation
issued by the Member State concerned,
constitutes a restriction on the freedom of
establishment and the freedom to provide
services provided for in Articles 43 EC and
49 EC respectively.

2. It is for the national courts to determine
whether, in so far as national legislation
limits the number of operators active in the
betting and gaming sector, it genuinely
contributes to the objective of preventing
the exploitation of activities in that sector
for criminal or fraudulent purposes.

3. Articles 43 EC and 49 EC must be in-
terpreted as precluding national legisla-
tion, such as that at issue in the main pro-
ceedings, which excludes - and, moreover,
continues to exclude - from the betting and
gaming sector operators in the form of
companies whose shares are quoted on the
regulated markets.

3

51d. at 9 28.

7 Cass., 26 Apr. 2004, No. 111/04 (known as the Gesualdi
case).

8 Specific public tenders are periodically organized by the
Italian National Agency for Monopolies for the release of
a certain number of licenses allowing bodies (in compli-
ance with strict requirements) to gather bets.
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4. Articles 43 EC and 49 EC must be in-
terpreted as precluding national legisla-
tion, such as that at issue in the main pro-
ceedings, which imposes a criminal

- penalty on persons such as the defendants
in the main proceedings for pursuing the
organised activity of collecting bets with-
out a licence or a police authorisation as
required under the national legislation,
where those persons were unable to obtajn
licences or authorisations because that
Member State, in breach of Community
law, refused to grant licences or authori-
sations to such persons.?

COMMENTARY

The EU Court of Justice ruling in the Pls-
canica case (which confirmed the principles al-
ready pointed out by the EC Court in the Gam-
belli case) has been welcomed by online market
Operators as a strongly positive decision. I
must be remembered that several providers are
currently engaged in national court level cases
to have their rights to offer cross-border bet-
ting services granted in various European ju-
risdictions (and not only in Italy). Further, im-
portant betting services providers stressed
that—again—the EC Court stated that con-
sumers in Europe deserve, and are legally en-
titled under Article 49 of the Treaty to, a choice
in where they place bets, and that the Placanica
decision clearly demonstrates that betting ser-
vices are entirely lawful under the European
Treaty.

It is worth noting that, in April 2006, the Eu-
ropean decided to send official requests for in-
formation on national legislation restricting the

- supply of sport betting services to seven Mem-

ber States (Denmark, Finland, Germany, Hun-
gary, Italy, the Netherlands and Sweden) over
their discriminatory activities in barring pri-
vate betting operators from their markets. On
Mar. 21, 2007, the EU Commission took action
to put an end to obstacles to the free movement
of sports betting services only toward Den-
mark, Finland, and Hungary. The Commission
has formally requested these Member States to
amend their laws following consideration of
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April 2006, in which the Commission sought to
verify whether the restrictions in question are
compatible with Article 49 of the EC Treaty,
which guarantees the free movement of ser-
vices. The Commission considers that the re-
strictions in question are not compatible with
existing EU law and that the measures taken
by Denmark, Finland, and Hungary to restrict
the free movement of sports betting services
have not been shown to be necessary, propor-
tionate and non-discriminatory. Furthermore,
in the Commission’s view, existing national op-
erators cannot be regarded as non-profit oper-
ations, given that they are subject to strict an-
nual revenue targets and often rely on
commercial retail outlets to market their vari-
ous gambling services. These formal requests
take the form of “reasoned opinions”, the sec-
ond stage of the infringement procedure laid
down in Article 226 of the EC Treaty. If there
is no satisfactory reply within two months, the
Commission may refer the matter to the Euro-
pean Court of Justice. '

To be objective, it must be said that the Pls-
canicq decision does contain rulings that could
allow the Italian authorities to interpret the ac-
tual system as compliant with articles 43 and
49 EC. And in fact, on Mar. 6, 2007 (the same
date the Placanica decision was issued), the Ital-
ian National Agency for Monopolies and
Games made its position public by means of a
press release in which the agency stated that:

the Agency welcomes the EC Court ver-
dict in the Placanica case and finds it and
the related principles fully satisfactory, in
particular where the EC Court clarifies
that Member States are allowed to restrict
the freedom of establishment and the free-
dom to provide services in the gaming sec-
tor for general public interests aimed at
preventing criminal activities and aimed
at protecting consumers. Further, the
Agency welcomes the position of the EC
Court when it states that the Italian [i-
censing system is a valid and efficacious
mean to “control those who operate in the
hazardous games sector”. The Agency

their replies to letters of formal notice sent in  ® Placanica, at  72.
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deems that the Placanica verdict confirms
that the administrative activity carried out
by the Italian State in the past few years
is wholly correct.!’

Further, it must be noted that when the EC
Courts states that it is for the national courts to
determine whether, insofar as national legisia-
tion limits the number of operators active in the
betting and gaming sector, it genL}inely con-
tributes to the objective of preventing the. ex-
ploitation of activities in that sector for crimi-
nal or fraudulent purposes, this principle. coLlld
be read by the national courts as a ”dire(?tlve —
in future decisions—to comply with the
Gesualdi decision and to rule in light of the prin-
ciple therein stated that “the objeclﬂve to chan-
nel betting and gaming activities into systems
that are controllable, with the aim of preven_t—
ing their exploitation for criminal purposes is
sufficient in itself to justify the restrictions on
the freedom of establishment and the freedom
to provide services.”!! . N

So in conclusion, the Placanica decision——
with regard to Italy—must not be seen as a
“revolutionary” step toward the full liberaliza-
tion of the Italian betting markets. It can, how-
ever, be interpreted as an important and posi-
tive confirmation for the gambling industry
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willing to operate in Italy. In addition, it must
be pointed out that the Placanica case went be-
fore the EC Court before new Italian rules
opened the market to foreign betting Providers
admitted by tenders who obtained a license. In
fact, the law decree of 4 July 2006, no. 223, has
introduced important innovations. Specifically,
skill games and betting exchanges are now
among the authorized games, and the Halian
National Agency for Monopolies and Games,
after the organization of a new tende:r for th.e
awarding of 16,300 licenses, recently issued li-
censes to foreign operators to open new gam-
ing points both for horse- and spo.rts-related
games and issued unlimited online 11cepses for
such games. The tender, for the first time, ex-
pressly recognized the licenses issued by a f'or-
eign country as valid. Many important foreign
operators took part in this tender and are now
authorized to operate gaming points both for
horse- and sports-related games ar}d to law-
fully manage related Web sites. Casino games,
however, still remain unlawful.

10 Translated by author. .
11 Cass.,, 26 Apj;. 2004, No. 111/04 (Gesualdi) (translated

by author).
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ISSUE 1

In Joined Cases C338/04, C359/04 and
C360/04,

REFERENCES for a preliminary ruling un-
der Article 234 EC, by the Tribunale di Larino
(Italy) (Case C338/04) and the Tribunale di Ter-
amo (Italy) (Cases C359/04 and C360/04), by
decisions of 8 July 2004 and 31 July 2004, re-
ceived at the Court on 6 August 2004 and 18
August 2004 respectively, in the criminal pro-
ceedings before those courts against

Massimilianc Placanica (Case C338/04),
Christian Palazzese (Case C359/04),
Angelo Sorricchio (Case C360/04),

THE COURT (Grand Chamber),

composed of V. Skouris, President, P. Jann,
C.W.A. Timmermans, A. Rosas and K. Lenaerts
(Presidents of Chambers), J.N. Cunha Ro-
drigues, R. Silva de Lapuerta, K. Schiemann
(Rapporteur), G. Arestis, A. Borg Barthet and
M. Ilei, Judges,

Advocate General: D. RuizJarabo Colomer,
»

Registrar: L. Hewlett, Principal Administra-
tor,

having regard to the written procedure and
further to the hearing on 7 March 2006,
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after considering the observations submitted
on behalf of:

- Mr Placanica and Mr Palazzese, by D. Ag-
nello, avvocatessa,

- Mr Sorricchio, by R.A. Jacchia, A. Terra-
nova, L. Picciano and F. Ferraro, avvocati,

- the Italian Government, by IL.M. Braguglia,
acting as Agent, assisted by A. Cingolo and F.
Sclafani, Avvocati dello Stato (Cases C338/ 04,
C359/04 and C360/04),

- the Belgian Government, initially by D.
Haven and subsequently by M. Wimmer, act-
ing as Agents, assisted by P. Vlaemminck and
S. Verhulst, advocaten (Case C338/04),

- the German Government, by C.D. Quas-
sowski and C. SchuizeBahr, acting as Agents
(Case C338/04),

- the Spanish Government, by F. Diez
Moreno, acting as Agent (Cases C338/04,
C359/04 and C360/04),

- the French Gévernment, by G. de Bergues
and C. BergeotNunes, acting as Agents (Case
(C338/04),

. - the Austrian Government, by H. Dossi, act-
ing as Agent (Cases C338/04, C359/04 and
C360/04),

- the Portuguese Government, by L.I. Fer-
nandes and A.P. Barros, acting as Agents
(Cases C338/04, C359/04 and C360/04), as-
sisted by J.L. da Cruz Vila&ccedil;a, advogado
(Case C338/04),

- the Finnish Government, by T. Pynna, act-

ing as Agent (Case C338/04),

- la Commission of the European Communi-
ties, by E. Traversa, acting as Agent (Cases
(338/04, C359/04 and C360/04),

after hearing the Opinion of the Advocate
General at the sitting on 16 May 2006,

TRIBUNALE DI LARINO V. PLACANICA

gives the following
Judgment
GROUNDS

L. The references for a preliminary ruling con-

- cern the interpretation of Articles 43 EC and 49

EC.

2. The references have been made in the course
of criminal proceedings against Mr Placanica,
Mr Palazzese and Mr Sorricchio for failure to
comply with the Italian legislation governing
the collection of bets. The legal and factual con-
text of these references is similar to the situa-
tions that gave rise to the judgments in Case
C67/98 Zenatti [1999) ECR 17289 and Case
C243/01 Gambelli and Others [2003] ECR
113031. :

Legal context

3. Italian legisiation essentially provides that
participation in the organising of games of
chance, including the collection of bets, is sub-
ject to possession of a licence and a police au-
thorisation. Any infringement of that legisla-
tion carries criminal penalties of up to three
years” imprisonment,

Licences

4. Until 2002 the awarding of licences for the
organising of bets on sporting events was man-
aged by the Italian National Olympic Commit-
tee (Comitato olimpico nazionale italiano
(CONI)) and the National Union for the Im-
provement of Horse Breeds (Unione nazionale
per l'incremento delle razze equine (UNIRE)),
which had the authority to organise bets relat-
ing to sporting events organised or conducted

under their supervision. That resulted from -

Legislative Decree No 496 of 14 April 1948
(GURI No 118 of 14 April 1948), read in con-
junction with Article 3(229) of Law No 549 of
28 December 1995 (GURI No 302 of 29 Decem-
ber 1995, Ordinary Supplement) and Article
3(78) of Law No 662 of 23 December 1996
(GURI No 303 of 28 December 1996, Ordinary
Supplement).
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5. Specific rules for the award of licences were
laid down, in the case of CONI, by Decree No
174 of the Ministry of Economic Affairs and Fi-
nance of 2 June 1998 (GURI No 129 of 5 June
1998;

Decree No 174/98") and, in the case of
UNIRE, by Decree No 169 of the President of
the Republic of 8 April 1998 (GURI No 125 of
1 June 1998;

Decree No 169/98").

6. Decree No 174 /98 provided that the award
of licences by CONI was to be made by means
of calls for tender. When awarding the licences,
CONI had, in particular, to make sure that the
share ownership of the licence holders was
transparent and that the outlets for collecting
and taking bets were rationally distributed
across the national territory.

7. In order to ensure transparency of share
ownership, Article 2(6) of Decree No 174/98
provided that where the licence holder took the
form of a company, shares carrying voting
rights had to be issued in the name of natural
persons, general partnerships or limited part-
nerships, and could not be transferred by sim-
ple endorsement.

8. Similar provision was made with regard to
the award of licences by UNIRE.

9. In 2002, following a number of legislative ini-
tiatives, the competences of CONI and UNIRE
with respect to bets on sporting events were
transferred to the independent authority for the
administration of State monopolies, acting un-
der the supervision of the Ministry of Economic
Affairs and Finance.

10. Pursuant to- an amendment introduced at
that time by Article 22(11) of Law No 289 of 27
December 2002 (GURI No 305 of 31 December
2002, Ordinary Supplement; the 2003 Finance
Law’) all companies - without any limitation as
to their form - may now take part in tender pro-
cedures for the award of licences.

Police authorisation
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11. Police authorisation may be granted only to
those who hold a licence or authorisation
granted by a Ministry or other body to which
the law reserves the right to organise or man-
age betting. Those conditions are laid down in
Article 88 of Royal Decree No 773, approving
a single text of the laws on public security (Re-
gio Decreto No 773, Testo unico deile leggi di
pubblica sicurezza), of 18 June 1931 (GURI No
146 of 26 June 1931), as amended by Article
37(4) of Law No 388 of 23 December 2000
(GURI No 302 of 29 December 2000, Ordinary
Supplement; the Royal Decree’).

12. Furthermore, by virtue of Article 11 of the
Royal Decree, read in conjunction. with Article
14 thereof, a police authorisation may not be is-
sued to a person who has had certain penalties
imposed on him or who has been convicted of
certain offences, in particular offences reflect-
ing a lack of probity or good conduct, and in-
fringements of the betting and gaming legisla-
tion.

13. Once authorisation has been granted, the
holder must, pursuant to Article 16 of the Royal
Decree, permit law enforcement officials access
at any time to the premises where the autho-
rised activity is pursued.

Criminal penalties

14. Article 4 of Law No 401 of 13 December 1989
on gaming, clandestine betting and ensuring
the proper conduct of sporting contests (GURI
No 294 of 18 December 1989) as amended by
Article 37(5) of Law No 388 (Law No 401/89")
provides as follows in respect of criminal
penalties for malpractice in the organising of
games of chance:

1. Any person who unlawfully participates
in the organising of lotteries, betting or pools
reserved by law to the State or to entities op-
erating under licenge from the State shall be li-
able to a term of imprisonment of 6 months to
3 years. Any person who organises betting or
pools in respect of sporting events run by
CONI, or by organisations under the authority
of CONI, or by UNIRE shall be liable to the
same penalty. Any person who unlawfully par-
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ticipates in the public organising of betting on
other contests between people or animals, or
on games of skill, shall be liable to a term of
imprisonment of 3 months to 1 year and a min-
imum fine of ITL 1 000 000. . ..

2. Any person who advertises competitions,
games or betting organised in the manner de-
scribed in paragraph 1, albeit without being an
accomplice to an offence defined therein, shall
be liable to a term of imprisonment of up to 3
months and a fine of between ITL 100 000 and
ITL 1 000 000.

3. Any person who participates in competi-
tions, games or betting organised in the man-
ner described in paragraph 1, albeit without be-
ing an accomplice to an offence defined therein,
shall be liable to a term of imprisonment of up
to 3 months or a fine of between ITL 100 000
and ITL 1 000 000.

4 a. The penalties laid down in this article
shall be applicable to any person who, without
the concession, authorisation or licence re-
quired by Article 88 of [the Royal Decree], car-
ries out activities in Italy for the purposes of
accepting or collecting, or, in any case, of as-
sisting the acceptance or in any way whatso-
ever the collection, including by telephone or
by data transfer, of bets of any kind accepted
by any person in Italy or abroad.

)

Case-law of the Corte suprema di cassazione

15. In its judgment No 111/04 of 26 April 2004
in Gesualdi, the Corte suprema di cassazione
{Supreme Court of Cassation) (Italy) was called
upon to determine whether the Italian betting
and gaming legislation is compatible with Ar-
ticles 43 EC and 49 EC. On completion of its
analysis, that court reached the conclusion that
the Italian legislation does not conflict with Ar-
ticles 43 EC and 49 EC.

16. In Gesualdi, the Corte suprema di cas-
sazione noted that, for several years, the Ital-
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ian legislature had been pursuing a policy of
expansion in the betting and gaming sector
with the manifest aim of increasing tax rev-
enue, and that the Italian legislation could not
be justified by reference to the aim of protect-
ing consumers or of limiting their propensity
to gamble or of limiting the availability of
games of chance. Rather, the Corte suprema di
cassazione identified as the true purpose of the
Italian legislation a desire to channel betting
and gaming activities into systems that are con-
trollable, with the objective of preventing their
exploitation for criminal purposes. That is why
the Italian legislation provided for the control
and supervision of the persons who operate
betting and tipster contests, as well as the
premises in which they do so. In the view of
the Corte suprema di cassazione, that objective
is sufficient in itself to justify the restrictions on
the freedom of establishment and the freedom
to provide services.

17. As regards the conditions designed to en-
sure the transparency of the share ownership
of licence holders - the principal effect of which
is to exclude from tender procedures for li-
cences companies whose individual share-
holders are not always identifiable at any given
moment - the Corte suprema di cassazione
found in Gesualdi that the Italian legislation
did not discriminate against foreign companies
at all, even indirectly, since it had the effect of
excluding not only the foreign companies
whose shareholders cannot be precisely identi-
fied, but also all the Ttalian companies whose
shareholders cannot be precisely identified.

The main proceedings and the questions re-
ferred for a preliminary ruling

The award of licences

18. According to the documents before the
Court, CONI - acting in accordance with the
Italian legislation - launched a call for tenders
on 11 December 1998 for the award of 1 000 li-
cences for sports betting operations, that being
the number of licences considered on the basis
of a specific assessment to be sufficient for the
whole of the national territory. At the same
time, a call for tenders in respect of 671 new li-
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cences for the taking of bets on competitive
horse events was organised by the Ministry of
Economic Affairs and Finance in agreement
with the Ministry of Agricultural and Forestry
Policy, and 329 existing licences were auto-
matically renewed.

19. The application of the provisions concern-

ing the transparency of share ownership that
were in force at the time of those calls for ten-
der bad primarily the effect of excluding the
participation of operators in the form of com-
panies whose shares were quoted on the regu-
lated markets, since in their case the precise
identification of individual shareholders was
not possible on an ongoing basis. Following
those calls for tender, a number of licences -
valid for six years and renewable for a further
six years - were awarded in 1999,

Stanley International Betting Ltd

20. Stanley International Betting Ltd (Stanley”)
is a company incorporated under English law
and a member of the group Stanley Leisure plc
(Stanley Leisure’), a company incorporated un-
der English law and quoted on the London
(United Kingdom) stock exchange. Both com-
panies have their head office in Liverpool
(United Kingdom). Stanley Leisure operates in
the betting and gaming sector and is the fourth
biggest bookmaker and the largest casino op-
erator in the United Kingdom.

21. Stanley is one of Stanley Leisure’s opera-
tional conduits outside the United Kingdom. It
is duly authorised to operate as a bookmaker
in the United Kingdom by virtue of a licence
issued by the City of Liverpool. It is subject to
controls by the British authorities in the inter-
ests of public order and safety; to internal con-
trols over the lawfulness of its activities; to con-
trols carried out by a private audit company;
and to controls carried out by the Inland Rev-
enue and the United Kingdom customs au-
thorities.

22. In the hope of obtaining licences for at least
100 betting outlets in Italy, Stanley investigated
the possibility of taking part in the tendering
procedures, but realised that it could not meet
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the conditions concerning the transparency of
share ownership because it formed part of a
group quoted on the regulated markets. Ac-
cordingly, it did not participate in the tender-
ing procedure and holds no licence for betting
operations.

Data transmission centres

23. Stanley operates in Italy through more than
200 agencies, commonly called data transmis-
sion centres’” (DTCs). The DTCs supply their
services in premises open to the public in which
a data transmission Jink is placed at the dis-
posal of bettors so that they can access the
server of Stanley’s host computer in the United
Kingdom. In that way, bettors are able - elec-
tronically - to forward sports bets proposals to
Stanley (chosen from lists of events, and the
odds on them, supplied by Stanley), to receive
notice that their proposals have been accepted,
to pay their stakes and, where appropriate, to
receive their winnings.

24. The DTCs are run by independent opera-
tors who have contractual links to Stanley. Mr
Placanica, Mr Palazzese and Mr Sorricchio, the
defendants in the main proceedings, are all
DTC operators linked to Stanley.

25. According to the case-file forwarded by the
Tribunale (District Court) di Teramo (Italy), Mr
Palazzese and Mr Sorricchio applied, before
commencing their activities, to Atri Police
Headquarters for police authorisation in accor-
dance with Article 88 of the Royal Decree.
Those applications met with no response.

The reference for a preliminary ruling from
the Tribunale di Larino (Case C338/04)

26. Accusing Mr Placanica of the offence set out
in Article 4(4a) of Law No 401/89 in that, as a
DTC operator for Stanley, Mr Placanica had
pursued the organised activity of collecting
bets without the required police authorisation,
the Public Prosecutor brought criminal pro-
ceedings against him before the Tribunale di

Larino (Italy).

27. That court expresses misgivings as to the
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soundness of the conclusion reached by the
Corte suprema di cassazione in Gesualdi, with
regard to the compatibility of Article 4(4a) of
Law No 401/89 with Community law. The Tri-
bunale di Larino is uncertain whether the pub-
lic order objectives invoked by the Corte
suprema di cassazione justify the restrictions at
issue. '

28. Accordingly, the Tribunale di Larino de-
cided to stay proceedings and to refer the fol-
lowing question to the Court for a preliminary
ruling:

Does the Court of Justice consider Article
4(4a) of Law No 401/89 to be compatible with
the principles enshrined in Article 43 [EC] et
seq. and 49 [EC] concerning the freedom of es-
tablishment and the freedom to provide cross-
border services, having regard to the difference
between the interpretation emerging from the
decisions of the Court . . . (in particular the
judgment in Gambelli and Others) and the de-
cision of the Corte Suprema di Cassazione,
Sezione Uniti, in Case No 23271/04? In partic-
ular, the Court is requested to rule on the ap-
plicability in Ttaly of the rules on penalties re-
ferred to in the indictment and relied upon
against [Mr] Placanica.’

The references for a preliminary ruling from
the Tribunale di Teramo (Cases C359/04 and
C360/04) ‘

29. The Atri police authorities charged Mr
Palazzese and Mr Sorricchio with pursuing,
without a licence or a police authorisation, an
organised activity with a view to facilitating
the collection of bets, and placed their
premises and equipment under preventive sei-
Zure on the basis of Article 4(4a) of Law No
401/89. Upon confirmation of the seizure mea-
sures by the Public Prosecutor, Mr Palazzese
and Mr Sorricchio each brought an action chal-
lenging those measures before the Tribunale di
Teramo.

30. In the view of that court, the restrictions im-
posed on companies quoted on the regulated
markets, which prevented them in 1999 from
taking part in the last tender procedure for the
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award of licences for the operation of betting
activities, are incompatible with the principles
of Community law because they discriminate
against operators who are not Italian. In con-
sequence - like the Tribunale di Larino - the Tri-
bunale di Teramo has doubts as to whether the
judgment in Gesualdi is sound.

31. In those circumstances, the Tribunale di
Teramo decided to stay proceedings and to re-
fer the following question to the Court for a
preliminary ruling;

The District Court [of Teramo] needs to
know, in particular, whether [the first para-
graph of Article 43 EC and the first paragraph
of Article 49 EC] may be interpreted as allow-
ing the Member States to derogate temporarily
(for 6 to 12 years) from the freedom of estab-
lishment and the freedom to provide services
within the European Union, and to legislate as
follows, without undermining those Commu-
nity principles:

- allocating to certain persons licences for the
pursuit of cert ain activities involving provision
of services, valid for 6 or 12 years, on the basis
of a body of rules which excluded from the ten-
der procedure certain kinds of (non-Italian)
competitors;

- amending that system, after subsequently
noting that it was not compatible with the prin-
ciples enshrined in Articles 43 [EC]and 49 [EC],
s0 as to allow in future the participation of
those persons who had been excluded;

- not revoking the licences granted on the ba-
sis of the earlier system which, as stated, in-
fringed the principles of freedom of establish-
ment and of free movement of services or
setting up a new tender procedure pursuant to
the new rules which now comply with the
abovementioned principles;

- continuing, on the other hand, to bring
criminal proceedings against anyone carrying
on business via a link with operators who, [de-
spite] being entitled to pursue such an activity
in the Member State of origin, were neverthe-
less unable to seek an operating licence pre-
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cisely because of the restrictions contained in
the earlier licensing rules, later repealed?

32. By order of the President of the Court of 14
October 2004, Cases C359/04 and C360/04
were joined for the purposes of the written and
oral procedures and of the judgment. By a sec-
ond order of the President of the Court of .27
January 2006, Case C338/04 was joined with
Joined Cases C359/04 and C360/04 for ’che' pur-
poses of the oral procedure and of the judg-
ment.

Admissibility of the questions referred for a
preliminary ruling

33. In Case (C338/04, all the Governme.nts
which lodged observations - with the exception
of the Belgian Government - call in question the
admissibility of the question referred. With. re-
gard to Cases C359/04 and C360/ UfL, the Ital-
ian and Spanish Governments question the a}d-
missibility of the question referred. With
regard to Case C338/04, the Portuguese and
Finnish Governments submit that the referen.ce
from the Tribunale di Larino does not contain
sufficient information to enable a reply to be
given whereas, according to the ltalian, Ger-
man, Spanish and French Governmentg, the
question referred concerns the interpretation of
national law, not Community law, and in con-
sequence calls for the Court to rule on the com-
patibility with Community law of rules of na-
tional ‘law. The Ttalian and Spanish
Governments express the same reserva.tion as
regards the admissibility of the question re-
ferred in Cases C359/04 and C360/04.

34, Concerning the information that must be
provided to the Court in the context of a refer-
ence for a preliminary ruling, it should be
noted that that information does not serve 01E11y
to enable the Court to provide answers which
will be of use to the national court; it must also
enable the Governments of the Member States,
and other interested parties, to submit obser-
vations in accordance with Article 23 of the
Statute of the Court of Justice. For those pur-
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tions it is asking or, at the very least, explain
the factual circumstances on which those ques-
tions are based. Secondly, the referring court
must set out the precise reasons why it was un-
sure as to the interpretation of Community law
and why it considered it necessary tq rfefer
questions to the Court for a preliminary ruhpg.
In consequence, it is essential that the referring
court provide at the very least some explana-
tion of the reasons for the choice of the Com—
munity provisions which it reql,}ires to be in-
terpreted and of the link it establishes bgtwe;en
those provisions and the national. legislation
applicable to the dispute in thc? main proceed-
ings (see to that effect, inter alia, Joined Cases
C320/90 to C322/90 Telemarsicabruzzo and
Others [1993] ECR 1393, paragraph 6;

Joined Cases C453/03, C11/04, C12/04 and
C194/04 ABNA and Others [2005] ECR 119423,
paragraphs 45 to 47; and Case C506/04 Wilson
[2006] ECR 10000, paragraphs 38 and 39).

35. The reference from the Tribunale di Larino
(Case (C338/04) meets those requirements. In
so far as the national legal context, and the ar-
guments relied upon by the parties are in
essence identical to those in Gambelli and Oth-
ers, a reference to that judgment was sufficient
to enable the Court, as well as the Governments
of Member States and the other interested par-
ties, to identify the subject-matter of the dis-

pute.

36. Admittedly, as regards the diyision of re-
sponsibilities under the cooperative arrange-
ments established by Article 234 EC, the 1qter—
pretation of provisions of national law is a
matter for the national courts, not for the Cou‘rt
of Justice, and the Court has no j.urisdiction, in
proceedings brought on the basis of that arti-

" cle, to rule on the compatibility of national rules

with Community law. On the other hand, the
Court does have jurisdiction to provide the na-
tional court with al] the guidance as to the in-
terpretation of Community law necessary to
enable that court to rule on the compatibility of
those national rules with Community law (see,

poses, according to settled case-law, it is firstly ~in particular, Case C55/94 Ge}fhard [19251;3(;1:
l’lecess;ary that the national court should define 14165, paragraph 19, and Wilson, paragrap
the factual and legislative context of the ques- 34 and 35).
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37. In that regard, the Advocate General
pointed out, quite correctly, at point 70 of his
Opinion that, on a literal reading of the ques-
tion referred for a preliminary ruling by the
Tribunale di Larino (Case C338/04), the Court
is being asked to rule on the compatibility
with Community law of a provision of na-
tional law. Nevertheless, although the Court
cannot answer that question in the terms in
which it is framed, there is nothing to prevent
it from giving an answer of use to the national
court by providing the latter with the guid-
ance as to the interpretation of Community
law necessary to enable that court to rule on
the compatibility of those national rules with
Community law.

38. As for the question referred for a prelimi-
nary ruling by the Tribunale di Teramo (Cases
C359/04 and C360/04), this identifies with pre-
cision the effects of a number of national leg-
islative developments and asks the Court
whether those effects are compatible with the
EC Treaty. It follows that, by that question, the
Court is not being called upon to rule on the
interpretation of national law or on the com-
patibility of national law with Community law.

39. The questions referred must therefore be
declared admissible.

The questions referred for a preliminary rul-
ing

40. It is clear from the case-files forwarded to
the Court that an operator wishing to pursue,
in Italy, an activity in the betting and gaming
sector must comply with national legislation
characterised by the following elements:

- the obligation to obtain a licence;

- a method of awarding those licences, by
means of a tender procedure excluding certain
types of operator and, in particular, companies
whose individual shareholders are not always
identifiable at any given moment;

- the obligation to obtain a police authorisa-
tion; and
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- criminal penalties for failure to comply with
the legislation at issue.

41. By the questions referred, which it is ap-
propriate to consider together, the national
courts essentially ask whether Articles 43 EC
and 49 EC preclude national legislation on bet-
ting and gaming, such as that at issue in the
main proceedings, in so far as it contains such
elements,

42. The Court has already ruled that, in so far
as the national legislation at issue in the main
proceedings prohibits - on pain of criminal
penalties - the pursuit of activities in the bet-
ting and gaming sector without a licence or po-
lice authorisation issued by the State, it consti-
tutes a restricion on the freedom of
establishment and the freedom to provide ser-
vices (see Gambelli and Others, paragraph 59
and the operative part).

43. In the first place, the restrictions imposed
on intermediaries such as the defendants in the
main proceedings constitute obstacles to the
freedom of establishment of companies estab-
lished in another Member State, such as Stan-
ley, which pursue the activity of collecting bets
in other Member States through an organisa-
tion of agencies such as the DTCs operated by
the defendants in the main proceedings (see
Gambelli and Others, paragraph 46).

44. Secondly, the prohibition imposed on in-
termediaries such as the defendants in the main
proceedings, under which they are forbidden
to facilitate the provision of betting services in
relation to sporting events organised by a sup-
plier, such as Stanley, established in a Member
State other than that in which the intermedi-
aries pursue their activity, constitutes a restric-
tion on the right of that supplier freely to pro-
vide services, even if the intermediaries are
established in the same Member State as the re-
cipients of the services (see Gambelli and Oth-
ers, paragraph 58).

45. In those circumstances, it is necessary to
consider whether the restrictions at issue in the
main proceedings may be recognised as ex-
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ceptional measures, as expressly provided for
in Articles 45 EC and 46 EC, or justified, in ac-
cordance with the case-law of the Court, for
reasons of overriding general interest (see
Gambelli and Others, paragraph 60).

46. On that point, a certain number of reasons
of overriding general interest have been recog-
nised by the case-law, such as the objectives of
consumer protection and the prevention of
both fraud and incitement to squander on gam-
ing, as well as the general need to preserve pub-
lic order (see, to that effect, Case C275/92
Schindler [1994] ECR 11039, paragraphs 57 to
60; '

Case C124/97 Laara and Others [1999] ECR
16067, paragraphs 32 and 33;

Zenatti, paragraphs 30 and 31; and Gambelli
and Others, paragraph 67).

47. In that context, moral, religious or cultural
factors, as well as the morally and financially
harmful consequences for the individual and

for society associated with betting and gaming,

may serve to justify a margin of discretion for
the national authorities, sufficient to enablie
them to determine what is required in order to
ensure consumer protection and the preserva-
tion of public order (Gambelli and Others,
paragraph 63).

48. However, although the Member States are
free to set the objectives of their policy on bet-
ting and gaming and, where appropriate, to de-
fine in detail the level of protection sought, the
restrictive measures that they impose must
nevertheless satisfy the conditions laid down
in the case-law of the Court as regards their

proportionality.

49. The restrictive measures imposed by the na-
tional legislation should therefore be examined
in turn in order to determine in ecach case in
particular whether the measure is suitable for
achieving the objective or objectives invoked
by the Member State concerned and whether it
does not go beyond what is necessary in order
to achieve those objectives. In any case, those
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restrictions must be applied without discrimi-
nation (see to that effect Gebhard, paragraph
37, as well as Gambelli and Others, paragraphs
64 and 65, and Case (42/02 Lindman [2003]
ECR 113519, paragraph. 25).

The licensing requirement

50. Before an operator can be active in the bet-
ting and gaming sector in Italy, it must obtain
a licence. Under the licensing system in use, the
number of operators is limited. So far as con-
cerns the taking of bets, the number of licences
for the management of sports bets on compet-
itive events not involving horses is limited to 1
000, as is the number of licences for the accep-
tance of bets on competitive horse events.

51. It should be made clear from the outset that
the fact that that number of licences for each of
those two categories was, according to the doc-
uments before the Court, considered on the ba-
sis of a specific assessment to be sufficient’ for
the whole of the national territory could not of
itself justify the obstacles to the freedom of es-
tablishment and the freedom to provide ser-
vices brought about by that limitation.

52. As regards the objectives capable of justi-
tying those obstacles, a distinction must be
drawn in this context between, on the one
hand, the objective of reducing gambling op-
portunities and, on the other hand - in so far as
games of chance are permitted - the objective
of combating criminality by making the oper-
ators active in the sector subject to control and
channelling the activities of betting and gam-
ing into the systems thus controlled.

53. With regard to the first type of objective, it
is clear from the case-law that although re-
strictions on the number of operators are in
principle capable of being justified, those re-
strictions must in any event reflect a concern to
bring about a genuine diminution of gambling
opportunities and to limit activities in that sec-
tor in a consistent and systematic manner (see,
to that effect, Zenatti, paragraphs 35 and 36,
and Gambelli and Others, paragraphs 62 and
67).
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54. It is, however, common ground in the pres-
ent case, according to the case-law of the Corte
suprema di cassazione, that the Italian legisla-
ture is pursuing a policy of expanding activity
in the betting and gaming sector, with the aim
of increasing tax revenue, and that no justifi-
cation for the Italian legislation is to be found
in the objectives of limiting the propensity of
consumers to gamble or of curtailing the avail-
ability of gambling.

55. Indeed it is the second type of objective
namely that of preventing the use of bettiné
and gaming activities for criminal or frauduy.
lent purposes by channelling them into con-
trollable systems, that is identified, both by the
Corte suprema di cassazione and by the Italian
Government in its observations before the
Cqurt, as the true goal of the Italian legislation
at 1ssue in the main proceedings. Viewed from
that perspective, it is possible that a policy of
controlled expansion in the betting and gam-
Ing sector may be entirely consistent with the
ob]ef:tlve of drawing players away from clan-
c‘Iegt.me betting and gaming - and, as such, ac-
tivities which are prohibited - to actiV’ities
Which are authorised and regulated, As the Bel-
gian and French Governments, in particular

.hav'e pointed out, in order to achieve that ob.
jective, authorised operators must represent a

relifable, but at the same time attractive, alter-

native to a prohibited activity. This may as such
necessitate the offer of an extensive range of

games, advertisi_ng on a certain scale and the

use of new distribution techniques.

56. The Italian Government also referred to a
number of factual elements, including, notably
an investigation into the betting and gamjng’
sector, carried out by the Sixth Permanent
Committee (Finance and the Treasury) of the
Italian Senate. That investigation led to the con-
clusion that the activities of clandestine betting
and gaming, prohibited as such, are a consid-
erable problem in Italy, which it may be possi-
b.le to solve through the expansion of autho-
rised and regulated activities. Thus, according
to that investigation, half the total turnover fig-
ure for the betting and gaming sector in Italy
15 generated by illegal activities. Tt was also
thought that, by extending the betting and
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gaming activities permitted by law, it might be
possible to recover from those illegal activities
a proportion of that turnover figure at least
equivalent in value to the amount generated by
the activities permitted by law.

57. A licensing system may, in those circtum-
stapces, constitute an efficient mechanism en-
‘abhng operators active in the betting and gam-
Ing sector to be controlled with a view to
prevgnting the exploitation of those activities
for criminal or fraudulent purposes. However
as regards the limitation of the total number 0%
s.uch licences, the Court does not have suffi-
cient facts before it to be able to assess that lim-
Itation, as such, in the light of the requirements
flowing from Community law.

58‘. It will be for the referring courts to deter-
mine whether, in limiting the number of oper-
ators active in the betting and gaming sector
the national legislation genuinely contributes’
to the objective invoked by the Italian Govern-
ment, namely, that of preventing the exploita-
tion of activities in that sector for criminal or
fraudulent purposes, By the same token, it will
be for the referring courts to ascertain whether
those restrictions satisfy the conditions laid
down by the case-law of the Court as regards
their proportionality.

The tender procedures

59. The Tribunale di Teramo (Cases C359/04
and C360/04) expressly refers to the exclusion
of companies whose individual shareholders
are not always identifiable at any given mo-
ment, and thus of all companies quoted on the
regulated markets, from tender procedures for
the award of licences. The Commission of the
European Communities has pointed out that
the effect of that restriction is to exclude from
tl}ose tender procedures the leading Commu-
nity operators in the betting and gaming sec-
fcor - operators in the form of companies whose
shares are quoted on the regulated markets.

60. By way of a preliminary point, it should be
notec'l that the question of the lawfulness of the
conditions imposed in the context of the 1999
tender procedures is far from having been
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made redundant by the legislative amend- the Italian legislature believed it possible to re-
ments introduced in 2002 and allowing from peal the exclusion completely by the 2003 Fi-
then on all companies - with no limitation as to nance Law without, however, adopting other
their form - to participate in tender procedures restrictive measures in its place.

for the award of licences. Indeed, as the Tri-
bunale di Teramo pointed out, since the li-
cences awarded in 1999 were valid for six years

63. As regards the consequences flowing from
the unlawful nature of the exclusion of a cer-

and renewable for an additional period of six tain number of operators from tender proce-
years, and meanwhile no new tender proce- dures for the award of existing licences, it is for
dure has been planned, the exclusion from the the national legal order to lay down detailed
betting and gaming sector of companies quoted  procedural rules to ensure the protection of the
on the regulated markets, and of intermediaries rights which those operators derive by direct
such as the defendants in the main proceedings effect of Community law, provided, however,
who might act on behalf on such companies, is  that those detailed rules are not less favourable
liable to produce effects until the year 2011. than those governing similar domestic situa-
tions (principle of equivalence) and that they
61. The Court has already ruled that, evenif the do not make it excessively difficult or impossi-
exclusion from tender procedures is applied ble in practice to exercise the rights conferred
without distinction to all companies quoted on by Community law (principle of effectiveness)
the regulated markets which could be inter- (see Case C453/99 Courage and Crehan [2001]
ested in those licences - regardless of whether ECR 16297, paragraph 29, and Joined Cases
they are established in Italy or in another Mem-  (392/04 and C422/04 i21 Germany and Arcor
ber State - in so far as the lack of foreign oper- [2006] ECR 10000, paragraph 57). In that con-
ators among the licensees is attributable to the nection, appropriate courses of action could be
fact that the Italian rules governing invitations the revocation and redistribution of the old li-
to tender make it impossible in practice for cences or the award by public tender of an ad-
companies quoted on the regulated markets of equate number of new licences. In any case, it
other Member States to- obtain licences, those should nevertheless be noted that, in the ab-
rules constitute prima facie a restriction on the sence of a procedure for the award of licences
freedom of establishment (see Gambelli and which is open to operators who have been un-
Others, paragraph 48). lawfully barred from any possibility of obtain-
ing a licence under the last tender procedure,
62. Independently of the question whether the the lack of a licence cannot be a ground for the
exclusion of companies quoted on the regu- application of sanctions to such operators.

lated markets applies, in fact, in the same way
to operators established in Italy and to those 64. Articles 43 EC and 49 EC must therefore be

from other Member States, that blanket exclu- interpreted as precluding national legislation
sion goes beyond what is necessary in order to  such as that at issue in the main proceedings,
achieve the objective of preventing operators which excludes - and, moreover, continues to
active in the betting and gaming sector from exclude - from the betting and gaming sector
being involved in criminal or fraudulent activ- operators in the form of companies whose
ities. Indeed, as the Advocate General pointed shares are quoted on the regulated markets.

out in point 125 of his Opinion, there are other
ways of monitoring the accounts and activities

of operators in the betting and gaming sector
which impinge to a lesser extent on the free- 65. The requiremertt that operators active in the

dom of establishment and the freedom to pro- betting and gaming sector, as well as their
vide services, one such possibility being the premises, be subject to ex ante controls as well
gathering of information on their representa- as to ongoing supervision clearly contributes to
tives or their main shareholders. Support for the objective of preventing the involvement of
that observation is to be found in the fact that those operators in criminal or fraudulent ac-

The police authorisation requirement
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tivities and appears to be a measure that is en-

tirely commensurate with that objective,

66. However, it is clear from the documents be-
fore the Court that the defendants in the main
proceedings were ready to obtain police au-
thorisations and to submit to such controls and
to such supervision, Nevertheless, since a po-
lice authorisation is issued only to licence hold-
ers, it would have been impossible for the de-

~ fendants in the main proceedings to obtain it
On that point, it is also clear from the case-files
that, before commencing their activities, Mr
Palazzese and Mr Sorricehio had applied for
police authorisation in accordance with Article
88 of the Royal Decree, but that their applica-
tions met with no response,

67. As the Advocate General pointed out at
point 123 of his Opinion, the procedure for
granting police authorisations is, in conse-
quence, vitiated by the defects identified above,
which taint the award of the licences. Accord-
ingly, the lack of a police authorisation cannot,
in any case, be a valid ground for complaint in
respect of persons such as the defendants in the
main proceedings, who were unable to obtain
authorisations because the grant of an authori-
sation presupposed the award of a licence - a
licence which, confrary to Community law,
those persons were unable to obtain.

The criminal penalties

68. Although in principle criminal legislation is
a matter for which the Member States are re-
sponsible, the Court has consistently held that
Community law sets certain limits to their
power, and such legislation may not restrict the
fundamental freedoms guaranteed by Com-
munity law (see Case C348/96 Calfa [1999]
ECRI11, paragraph 17).

69. The case-law has also made it quite clear
that a Member State may not apply a criminal
penalty for failure to complete an administra-
tive formality where such completion has been
refused or rendered impossible by the Member
State concerned, in infringement of Commuy-
nity law (see, to that effect, Case 5/83 Rienks
[1983] ECR 4233, paragraphs 10 and 11).
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70. It appears that persons such as the defen-
dants in the main proceedings, in their capac-
ity as DTC operators linked to a company or-
ganising bets which is quoted on the regulated
markets and which ig established in another
Member State, had no way of being able to ob-
tain the licences or police authorisation re-
quired under Italian legislation because, con-
trary to Community law, Italy makes the grant
of police authorisations subject to possession of
a licence and, at the time of the last tender pro-
cedure in the case which is the subject of the
main proceedings, had refused to award li-
Cences to companies quoted on the regulated
markets. In consequence, Italy cannot apply
criminal penalties to persons such as the de-
fendants in the main Proceedings for pursuing
the organised activity of collecting bets with-
out a licence or a police authorisation,

71. Articles 43 EC and 49 EC must therefore be
interpreted as precluding national legislation,
such as that at issue in the main proceedings,
which imposes a crimina] penalty on persons
such ag the defendants in the main proceedings
for pursuing the organised activity of collect-
ing bets without a licence o a police authori-
sation as required under the national legisla-
tion where those persons were unable to obtain
licences or authorisations because that Member
State, in breach of Community law, refused to
grant licences or authorisations to such per-
sons.

72. In the light of the foregoing, it is appropri-
ate to state in answer to the questions referred
for a preliminary ruling that:

1. National legislation which prohibits the
pursuit of the activities of collecting, taking,
booking and forwarding offers of bets, in par-
ticular bets on sporting events, without a Ii-
cence or a police authorisation issued by the
Member State concerned, constitutes a restric-
tion on the freedom of establishment and the
freedom to provide services provided for in Ar-
ticles 43 EC and 49 EC respectively.

2. It is for the national courts to determine
whether, in so far as nationa) legislation limits
the number of Operators active in the betting
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i Index
73. Since these proceedings are, for the parties

to the main proceedings, a step in the action
pending before the national courts, the dec151.01'}
on costs is a matter for those'courts. Costs 1r}[

curred in submitting observatlonfs to the Court,
other than the costs of those parties, are not re-

coverable.

Subject

Freedom of establishment and services; Bight
of establishment; Free movement of services

Year (Dates)

RULING Date of judgment

On those grounds, the Court (Grand Cham-

007/03/06
ber) hereby rules: 2007/

1. National legislation which prohibi’Fs thc;) pulz- Date lodged
suit of the activities of collecting, taking, boo 20040806

ing and forwarding offers (?f bets, 1n partmula;
bets on sporting events, without a licence Oger
police authorisation issued by t.he. Memth
State concerned, constitutes a restriction on te
freedom of establishment and_ the fFeedomE ((:)
provide services, provided for in Articles 43

and 49 EC respectively.

Date overview
of document: 06/03/2007

of application: 06/08/2004




260 TRIBUNALE DI LARINO V. PLACANICA

References Interprets EC Treaty Article 49 [197E049] -

Celex number Bibliographic Information

604]0338 Authoring institution

Case citations Court of Justice

EC Treaty Article 43 [197E043] N 1 28 31 41 - Basic treaty
49 53 57 58 61 - 65 71 72

_ European Economic Community
EC Treaty Article 45 [197E045] N 45

Legal instrument

EC Treaty Article 46 [197E046] N 45

Judgment
EC Treaty Article 49 [197E049] N 1 28 31 41 -

49 B3 57 58 61 - 65 71 72 ECJ

EC Treaty Article 234 [197E234] N 34 - 37

Document type

Treaty of Nice [101C/PRQ/ 02]-A23 N 34 Judgment

Case 5/83 [683]0005] N 69 Type of procedure

Case C-320/90 [690J0320] N 34 Reference for a preliminary ruling

Case C-275/92 [692]0275] N 46 Authentic language

Case C-55/94 [694]0055] N 36 49 Italian
Case C-348/96 [696]0348] N 68 Placanica
Case C-124/97 [697]0124] N 46 Defendant
Case C-67/98 [698]0067] N 2 46 53 Placanica

Case C-453/99 [699]0453] N 63 Other parties

Case C-243/01 [60110243] N 2 42 - 47 49 53 41 Palazzese, Sorricchio

Case C-42/02 [602]0042] N 49

Observations
Case C-453/03 [603]0453] N 34 Italy
Case C-392/04 [604]0392] N 63 Belgium

Case C-506/04 [604]0506] N 34 Federal Republic of Germany

Acts cited in ruling Spain

Interprets EC Treaty Article 43 [197E043] - France

; TRIBUNALE DI LARINO V. PLACANICA

Austria

Portugal

Finland

Member States

Comumnission

Institutions

Judge

Schiemann

Advocate-General

Ruiz-Jarabo Colomer

Nationality

Italy

Commentary

Destours, Stephane: Monopole des jeux de
hasard en ligne: rien ne va plus, Revue L_a1:ny
de la Concurrence : droit, economie, regulation
2006 no 8 p.67-69

Publication reference

European Court reports 2007 Page 00000

Text outline

ISSUE 1
GROUNDS

... Paral

... Para 2

... Para 3

+. . Parad

—~..Para 5

... Para 6

... Para7

...Para 8

... Para9

.. Para 10
... Parall
~..Paral2
~..Paral3
_..Parai4
_..Para15
... Paral16
~..Para 17
_..Para 18
~..Para 19
_.. Para 20
~..Paradl
.. Para 22
... Para 23
_..Dlara 24
~..Para 25
.. Para 26
_..Para 27
_..Para 28
~..Para 29
.. Para 30

~..Para3l

261




