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MNMewr law to discourage
late payments
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[hecree Mo 231 {published i the
Pealinn €4 Fed Forerad ol 25
Clepober 2002, lssue No 2400 1o
tnplerrent Ehreelive 20007357
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The BN Dhrective introdoces in
Lhe Borapean [lagon a anidorm
stanelared to elirnimle exoessive
delavs in Tulfilhing payinent
obligations under commercial
trattsactions Foe small and
mediinesized enterprises in
particular, such delavs have
SETIONS CLONOE Teperoussions as
they contribute to high levels of
insolveney and ooemployment,

The Decrec preovicdes o seres ol
rermedies aimed o discourage Tle
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Suct labiliny is antormatically
established {without the need Tor
furmally placing the debror i
defoalt as per acticle F210 ol the
ltalian Civil Codel onee the terms
preeercded by the contraer ar by the
Legislitive Deoree i guestion
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The new rules contained 1
Faegrislative Decree No 231 /02
apply to all contracts coneloded
alter 8 Aupus 20005

Tov et olo the e ey appdy?
Al earrrnereial relations {de Tl
as "lransactions’) referred Lo
fentbreprenenrs’ (subjoects carrying
ar orEnsed ceonomie selivilies
ur practisine i profession) thl
valve a payment are subject (o
the ew rales: contracts hetween
companies and hetween
companies amd lalian pubihe
adrministrations (independen) of
Lhe ki ol conrace) implyine
the delivery ol goods or the
providing of services ot paymenl.
T svew rules will not apply o
i1} requests Tor paviments of
mterest less Chan Bve coros;
(23 payments carried ot as
cornpetsalion Do damperes;
anil
LA debies related 1o banloonprey
proceedings reliereed o the

cleblor.
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imterest 1f the dehtor can
dermonsteate Lt the delay was
ol vansed by his or ber own
actions The role does nol change
the contractual lerms voelialed 1o
hee risk ol delivery (and
Eherelore, ol paymentd, boa i will
nat i pose interest il doe o
external lactors beyoud the
debior’s contenl, complianee with
the pavrnent deadline was
mmpessible, For example, o
Lipdivy erisis or an accident tha
dloes vol afTeat the local
mamyressent of the debiors
[rasiness cannel be ronsidered

external faelor
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Tl practive ol pavioend tirmes is

different neross 1arope. The sane

citnt b siied lor the general use of
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Artiele ool Decree 231 702

CLE lenves the parties Tree to lix
their terme of PRI L

(21 eliinntes the mecd 1o
cstahlish interest on arrenrs
preevisions by registered rail
or ather deed ordering
P ren Ll

E30 preovides Ul s inkerest s
patvithle for the liest 30 days,
il adeadline s not lixed by
o lrart.

Thee 300 days stare:

CT Promes the delivery o the
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For perishable food frems, theree s
an exterded preriod of GO days
Frovn the date of delivery or
weithilrwal, without any
refereres to Hhe trvaiee,

Yarties iy sel differen
deandlines, but only by writlen
agrecment (arvhicle . the tesms
ol which are not grosslv unlair
farticle 71 under the supervision
ol orginisilions represeniing
sl ] and medinm -sized

enlerprises Cartiele 8

faderest pate

Article 3 ol the Lesslinve
Decree quantilies the interest doe
i e event of lule paymerl;
Lhere 1 a stalulory Interesl rate

thit 1s provided by the sum ol the



referenes interest rate [ rom the
oo Gendral Bank ), plus
Leaat severn pereentage poitts e
tterest rate will he reviewod
eoverry s oot hes el e sl
will e puahlishod in the Ol
Eraezette. 10 will alwavs apply
prnlesss he prorties baves agreel

ntlierwiae.

Revapery coiis

Becovery procodures provide
Parther tneentive, as they olen
arrvnetl booa hikeher eost than e
tneureed anterest, D he crediiore
iy therelore take netn }JE{:IiII:’-}I_
thes debior Tnowing thal he can
roby o the reimborsement of the
viwls of collestion Dabael i any
vase 0 the event they aee
contested, st he lguidated by
Hhepudge ) The amount of the
fees 1s based on bvevers” raes Loy
ant-al conrt aelvities (e ol lor
Livrgarion, b for chie dealtiog of

cotlbracts sl aprocments

thbwer than the recovery ol
costs, e creditor can also cladm
compesation for most forms ol
darrtige, e damages devived Trom
sl D heen alsle to pra i
Teorme ane alvantagreons ke
pasition, or dirmages inenrred
Bocsnse ol lack of liguidicy due 1o
Lk calleciinn. Conmnpensaling will
nel be required 16 the debuor whao
ts bate o malang pavioents
demoansteates G already prreve e
under arciele 31 that the delay
wis ol e to s o her own
Foult The [hecree lecitimises,
PEITRCY argatialions (o assist
smzll hosinesses operatiog i
alfoeted purisdictions,
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The parties may agree o lerms
different from those mvelving a
Abday e Lo, but they risk
clatims Tor damages i the lerms of
pavimenl are so dispropertienale

s Lo hes grossly unlfore Cariele 7,

[t dditermining whether a tern is
prossly pofale e Dhearee nses e
primeiple of cquivaleney, in the
sense Ll cvery dehitor moost rreal
e gy ) Bds or hesr ceeditor inthe
BiLETLE Ay s 't"r-llt'” the (lf.'l'l-['i”' ils

A credior

M pregroy do fgninciion s

Article U provides tha the
tjunctive decree, Hal the
ervchitor can abtn with a
shartened proceeding, will he
pssued by the courl within 30
days, with an ocder for pavimen)
withio a Bxedd dead b, thar iy
b reduced 1o @ rinimuen ol 20
ddavs i Member Sttes, |1 1he
debitor contests ol some ol the
Lerms nr sone |]|h |.'|||.".' A1 s
oy the ipunetive deeres can be

etlected for the unoonieste) piLrt;

Candrthuied by
At efed Voo Seodio.
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Letter to the Editor

Dear Sir
& A Sommer Ir

| wanted to add a bit to Dan
Calvin's tribute to the late & A
{Al) Sommer ({2002) 56 IBN 28)
about Al's special contribution to
the SEL,

Al demonstrated a selflass
willingress to help all the young
‘Up and comers' in the SEL which,

in my experience, was unequalled,

For example, when | chaired
Caommittes Q many years ago and
badly needed experienced
securities lawyers to assist me, |
went to Al. He had chaired the
Commitlee before and certainly

| cidr’t need Lo accept a Vice-Chair
prosl o help me out, but he did so
without hesitation, and was

‘ invaluable 1o me and the

Committee, When | co-chaired the
Capital Markets Forum, it was Al
Lex whom its Officers frequently
turned when organising their
Capital Markets Seminars, held
araund the warld, together with
the 105CO annual meetings. 1t
weas difficull te ebtain ‘name’
speakers and panellists to travel
araund the world, A phone call to
Al who seamed to know
everybiody, would produce not
just a name but a persanal
request from &l to appear. Al was
also invaluable to the
International Capital Markets
Group CMGY when il operated in
the 193905, The ICMG included the
SBL, the International Federation
of Accountants and the
Fadaration Internationale des
Bourses de Valeurs, Al's

experience and prestige lent
weight to the SEL's contribution
to the ICMG. As Don Calvin
pointed out so well, Al was a
kind, caring professional wha was
respected - no beloved — by all
who worked with him. He also
represented the very best of the
SBL's traditions, of passing the
torch to the younger members. Al
nat enly passed 1t on, but stayed
araund to help to keep it burning
barighitly.

Al and his charming wife Starr
(Storrow) will be sarely missed by
his very many friends and
adrmirers.

Yaurs faithfully

| Michael Robinsan OC
Fasken Martineau Duldoulin LLA
Toranto




