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Ti«azﬁ arroLy orress: (1) an analysis of the
genersl gzxmbﬂ'm.; iaws in some EU Mem-
ber States of the European Union, pointing out
the cases in which there is & state monopaly or
any restriction to legally carry out related ac
tvities by interested subjects; 2) an ithustration
of the legal framework regarding on-line gam-
bling in the EU Member States: (3) an llustra-
tion of the kability of Internet service providers
whar offer hosting or provide access to tllegal
(national or foreign) gambling websites; (4} na-
tonal jurisdictory (5) texation: and (8) curment
developments,

GENERAL LAWS

In France, all “games of chance” are prohib-
ited, unless the game is entirely free.t Gambling
is considered a game of charce because wit-
nings depend on chance.” There are however
exceptions to this prohibition for non-profit or-
gunizations and casinos in thermal and seaside
resorts. Casinos need prior authorization of the
Minister of Interior Departmerd. Gambling on
horse races is8 also pmhxbitﬁi except when or-
ganized by PMU, "Paris Mutuel Urbain”
which is 4 Racing Assoviation authorized to
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take bets vutside racelracks.® Lotteries are a
monepoly of the “Francaise des }m a state
owrwed company.

i Haly, there 8 a general prohibiton of

casino-type games, Case law has prohibited i-
lieit poker, ﬁ{&i machines, roulette, oo, How-
cver, there are some special laws which allow
gambling only in authorized casinos. At pres-
ent, authorized casinos are located in four Tal-
tan cities. Sport betting is legal on the condi-
tHon that the organizers of the bets are loensed
by the Ministry of Finance. There are criminal
sanctions against those who conduct bets with-

out the required public Hoense,

In Germany, gambling is covered by the leg-
isiation of the 16 Linder. So every state has its
own laws which are generally very similay.
Every law requices a Hoense,

Licenses for casines are granted in a re
stricted number of cases (e.g., the law of Berlin
restricts the number of casinos to 2},

Licenses for lottenies (and for betting as well
at least in MNovthrine-Westfalia) are only
granted to public bodies ar private enterprises
where the majority of shares are held by pub-
tic bodies, However, there are ro restrictions as
to the number of lotteries or market players,

In Spain, beginning in 1977, the Roval De-
cree Law 1671977 authorized gambling activi-
ties subject to cortain conditions. The responsi-

Law of May 21, 1536 on lotteries, lave o"B3R-538 July 12,
E‘i‘fﬂ abwsted FAmses ol chance,
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Bitiey of she Central Administration i restrivied
to coordination tasks.

The development of gambling activities
Spain requites a prior administrative license
(authorizakon) from the competent endities,
which are:

The Central Admindstration, tor the games
managed by the Public Entity "Leterias y
apniestas del Fstado” (LAE) and by the
Natonal Organizalion of Blind People
(ONCEY and

The different reglonal admindsirabions, for
the public or private gambling activities
carried out in their erritories, These activ-
tties must be carried out In the approprt-
ate establishments, such as casines, bingos,
arud hustels.

Private entities usually have a license toman-
age gambling activities with immediate win-
nings and where there s a cerlain adlive par-
tipation ol the  player/gambler. On the
contrary, the public central or regiomal admin:
isiratiom ET%;\!IC'&B{*W ‘é_ie"ﬂi'ﬁt}‘x where w !ﬂnlﬁg{w Al
paid at varipus thmes and the participation of
the plaver 18 lmited to the acguisiion of a
ticket, In Spain, the Ministry of Home Aifairs
and the corresponding Administrations in each
Spanish “Comunidad Autonema” (region) are
in charge of the regulation of gambling. The
Ministry of Home Affairs has set up o special
cominission dealing with these matiers: the Na-
tonal Commission of Gambiing,

In Belgium, it is forbidden to conduct
“games of chance” or to selup “houses of
games of chance” other than as specitically au-
"%*lmmﬂi under the provisions of the Low of
May 7, 1999, A written Heense musit also be
@mﬂ-i&fd by the “Cames of Chance Commis-
sion,” under the Ministry of Justice. Gamblers
participating in illegal EBmes of chance cannot
be held Hable. The organization of lotteries and
horse betfing is also whgwct to sirict rules and
authorizations under the Law of June 26, 1963,

in Sweden, the Lotteries Act” regulates gam-
HG activibies. Auﬂﬂf{imﬂ o this Act, 4 Heense is
needed to organize joreries, except for very
sl lam.m%.: Omly Swedish non-profit asso-
ciations may be leensed.

There are six Jegal manopolies in the Nether-
lands: state lottery, inslant lottery, sports-bet-
ting, harse betting, lottn, and casing games;
phus three x.harztahie’ lotieries with exchusive
vights: bank giro lotlery, postal code lottery,
and sponsor lottery

Various g,w’?mmﬁﬁ? nstitutions  in the
Netherlands are involved in the licensing and
comtred of gambling. At the nabional level, five
depariments: Justive, Bconomic Affairs, Fi-
nance, Public Health, Wellare and Sports, and
Agriculture, are involved in licensing the gam-
bling monopolies. The Netherlands Gaming
Contrel Board {College van teezichi op de
Lansspelen} was e established as an independent
advisory body with respect to the national
Gaming menopolies.

ONLINE GAMBLING

After the general considerations above, anil-
lustration of the legal framework regarding on-
ling gambling in the EU Member States can be
useful.

In France, the law provides:

Casinos and other games of chance. As
games of chance are prohibited, licensing of o
line gambling is not possible under French law
except for the "Frangaise des Jeux” (lotteries),
the PMU {horse races), and casines "in the real
world” {in scaside and thermal resorts).

Gaming on horse races. The PMU alveady or-
ganizes gambling on horse races by satellite
TV, 1t is likely that it could also orgaruze on-
line g hg)amhlmh on horse races

Lotteries, The “Francaise dm Jeux” already
prganizes letteries online. It carmot license this
right to third parties.

In ftaly there are no laws restricting gam-
bling activities on the Internet. The hiﬁréd in-
terpretation uf itahan law on the prohibition of
betting games arnd gambling activities would
suggest that betting games on the Inlernet are
not eovered. However, there i no case law on
this and courts could abways decide differently.
{n any case, the recent Ministerial Decree of
Febmaary 15, 2000, No. 156, Regulation contiin-
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by provisions ;f*rif.#'z*s?i bo the tolephontc or el
pathering of beks, gares and prize conlests, enacted
bv the Ministry of Feonomy {and puhimhe{i i
the Halian official Journal of May 3, 2001, No.
100, in force since May 17, 2001) wmust be
analysed as an additional and important set of
rules within the ltalian legal framework on on-
live gambling.

This recent Ministerial Decree allows new
kinds of games, vther than horse races bets and
wagering linked to the sports events organized
by the ltalian Natonal Olympic Committee,
which can be carried out by means of a tele-
phone connection or via the Internet,

The specific object of the Ministerial Decree
156/ 201 will be detailed in a successive act. In
this act, the specific procedures related to the
acquisition, recording, and decumentabion of
the telephonic or telematic bets will be sel up
as well, In any case, the Ministry of Finance es-
tablishes two essential requirements necessary
to obtain the requisite ministerial authorization
{given to service centers and to tefecommuni-
caliens operators)

a} wervice centers and telecommunications
aperators must use only ordinary tele-
phonic lines or networks; and

b} these subjects must put their automated
svstems at the dhpm&i of any operators m-
terested in the new modalities of Lames
gathering.

Further, the Decree confirms that specific
principles must be able to guarantes:

a) the certainty and fransparency of the re-

lationships  between the concessionaire

and the bettor;

bithe security and transparency of the tele-
phonic or online games;

<) users” good Faithy;

d} proper computerized methods for the
safeguard of the mms sub-letters a), by, and
<k _

e} proper svstems for the stalements of ac-
count.

in Germany the Jegal situation is not clear,
According to certain interpretabions of the law,
it is probable that offline licenses for casinos do

not cover online gambling. For bets and lotter-
ies, it is more probable than not that the Heenses
do cover onling gam%xlmg

Online gambling s not regulated in bpam
Therefore, an authorization cannot be granted
and the prevailing opinion is that online gam-
bling is not permitted. Offline gambling li-
censes do not cover online gambimg activities.

In Belgium there is no legal provision or case
law on the subject of online g,kambiing It is
thought however, that online gambling is pro-
hibited because of its incompatibility with the
current laws.

There are no faws covering online gambling
in Sweden. At present, it is forbidden to orga-
nize fotteries an the Internet. Carrently, how-

ever, three test licenses have been granted—in

derogation to the Swedish lottery law-—directly
by the Swidish government for ondine bet-
ting /lotteries. These licenses will expire in June
2002, The names of the licensees are AB Trav
och Galepp (horsebetting), AB Svenska Spel
{sportsbetting), and A- jotterierna (lotteries).

Online gamibling is not regulated in the
Netherlands and according to the declarations
made by the National Gaming Control Board,
the Hcenses granted for offline gambling activ-
ities do not cover online activities.

LIABILITY OF INTEENET
SERVICE PROVIDERS

But what s the lability of Internet service
providers who offer hmﬁnh ot provide access
to illegal (national or foreign) gambling web-
sites?

In Frange, the kw provides:

Liabality of I5Ps for hosting oneline gambling
sites. Because online gambling is prohibited,
hosting such services is also prohibited.

Liability of [SPs when providing access lo
online gambling sites hosted outside France. In
one case,” a judge applied French law to a for-
eign website and required the Internet service
provider to render the site inaccessible to In-
terpet users based in France. As to whether a
French judge can require access providers to

*FGLof Paris of May 22, 20, Auguoar 11, 2000 and No-
verkber 24, X8 {Yahoo Casel.



filter accese to an American website containing
conterd which is illegal under French legisla-
tion, a ruling of October 30, 2001 has denied
that possibility.

Thete is no case law in italy conceming the
Hability of Internst service providers. Accord-
ing to general principles however, hosting ser-
vice providers would be liable if, once aware
of an illegality, they do not disable access to the
information.

In any case, the “European Community Law
for 2001, (EC Law 2001) recently adopted by
the Ualian Parliament provides the general
prirciples o be followed by the ttalian Gov-
ernment in the implementation—by means of
a successive legislative decree to be adopted
within ene year starting trom the entwfmg o
force of the EC Law 2001—of the EU Directive
2000/31 on electromue commerce. Some ate
specifically aimed at introducing rules on the
liability of Internet service providers so as to

» introduce specific rules about the Ha-
bility of intermediary service providers
with regard fo “mere conduit” achvi-
ties; in particular the service provider
shall not be lable for the information
trarsmitted, on condition that the
provider:
a3 does not initiate the transmission;
by does not select the receiver of the
transmission; and
¢ does not select or modify the infor-
mation contained n the transmission.

» introduce specific rules about the lia-
bility of infermediary service providers
with regard to the tempuarary storage
called “caching”; in particular the ser-
vice provider shall not liable for the au-
fmatic, intermediate, and temporary
storage of the information, performed
for the sole purpose of making more ef-
firtent the information’s onward trans-
mission to other recipients of the ser-
vice upon their request, on condition
that:

a) the provider does not modify the in-
formation;

b) the provider complies with condi-
tions wpoen access to the information;
¢} the provider complies with rules re-

»

garding the updating of the informa-
tion;

d) the provider posts the information
in a manner widely recegnized and
used by the related industrial sector;
e) the provider does not interfere with
the lawful use of technologies, widely
recognized and used by the related in-
dustrial sector, to obtain data on the use
of the information; and :

f) the provider acts expeditiously to re-
move oF to digdble acoess to the infor-
mation it has stored upon obtaining ac-
tual knowledge of the fact that the
information at the inutial source of the
transmission has been removed from
the network, or access to it has been dis-
abled, or that a court or an adminisira-
tive authority has ordered such re-
maoval or disablement.

introduce specific rules about the Ha-
bility of intermediary service providers
with regard to “hosting” activities; in
particutar the service provider will not
he Hable for the information stored or
transmitted at the request of a recipient
of the service, on conditien that:

a) the provider does not have actual
knowledge of illegal activity or infor-
mation and, with regard to claims for
damages, is not aware of facts or cr-
cumatances from which the illegal ac-
tivity or information Is apparent; ot

by the provider, upon ebtaining such
knowledge or awareness, acts expedi-
tiously to remove or to disable access
to the information.

introduce specific rules about the mo-
dalities according to which nternet ser-
vice providers will have to act expedi-
tiously to inform the competent public
authorities about alteged Hlegal activi-
ties undertaken or information pro-
vided by recipients of their service and
o copununicate to the competent au-
thorities, at thelr request, information
enabling the identification of recipients

T aw 393002, a1,



of their service with whom they have
storage agreements.

» faver the drafting of codes of conduct
by trade, professional, and consumer
assogiatons or organisations, in order
o
a) prevent the violation of rights;

b) guarantee the protection of minors;
and
¢} protect human dignity.

*» introduce effective, proporfionate, and
discouraging sanctions against the
above mentioned violations.

A German cowrt held that the owner of a
demain name server of a foreign gambling
website is liable® This case probably means
that an Internet service provider could also be
liable.

There is no specific case law covering the li-
ability of lnternet service providers in Sweden
and Spain. With regard to Spain, it looks as if
at the moment there have been no requiests from
law enforcement authorities to Internet service
providers to disable access to such websites.
However, some major hosting sarvice providers
such as TERRA are hosting gambling websites.
Cithers, such as Yahoo Espana, have decided not
to advertise iliegal gambling activities because
this js prohibited and could even be considered
a criminal offense,

I Belgium there has been no court decision
on Hiis issue because Internet service providers
have always disabled access to illegal websites
as soon as the “Games of Chance Comymission”
has requested them to do so. An Internet ser-
viee provider cannot be held liable uniess the
situation is brought to his knowledge by 2 third
party and it does not disable access).

There is no case law addressing this matter
in the Netherlands bul it is probable that In-
ternet service providers would be held Lable
for providing access to or for hosting illegal
gambling websites,

NATIONAL JURISDICTION
With regard to the applicable jurisdiciion on

matters concerning online gambling, the fol-
lowing rules apply. '

In France, the law on lotteries has been ap-
plied to an English bookmaker whe had pro-
posed games of chance on the “Tour de France”
to French residents. 900,000 bulletins of partic-
ipations had been distributed I Prance. The
highest court has considered thrat French law
applies even if the game was not organized in
France. According to Article 113-2 of the Crim-
inal Code, French law applies to an offense
whenever one of acts leading up to the offense
took place on French territory. French law was
applicable because offers had been made to
French players.”

There is no specific case law on this issue In
Italy, however, on November 17, 2000 the
Court of Cassation'” ruled that Italian courts
were competent in a case involving defamatory
material posted on a foreign website by non-
ltalian citizens which libelled an Italian citizen.
The court held that lalian judges are compe-
tent because the criminal effects of the offense
are percetved in ftaly. Accordingly, it is possi-
ble to infer from this that the ltalian prohibi-
tion could be applied to counter foreign online
gambling activities carried out on the Internet.

In Germany there has been ne attempt so far
by German courts or legislation to apply Ger-
man laws 1o foreign websites containing illegal
gambhing, _

in Spain, there is no law or bill by which
Spain could extend its jurisdiction to cover an-
line gambling sites hosted in other countries.
The applicable jurisdiction is considered to be
the country where the server is located.

In Belgium, Belgian courts are deemed com-
petent as soun as an act of infringement is com-
mitted on Belgian territory. Thus a Belgian.
court could close or disable access t© a gam-
bling website operating from abroad and of-
fering services in Belgium. However, sucha de-
cision would not be very easy {o enforce
abroad.

In Sweden, gambling is regulated by the Lot-
teries Act which is an administrative law.

% Ser goldenjackpotoom’ Provincal High Court and
Court of Appeal of Hamburg, ruling of Navember 11,
1998 - 3 U 274798,

* Crim. May 22, 1997, Bull Crim. N° 198,

# Ruling of 17 November - 27 Decewber 2000, No. 4741



Sewedish administrative law can only be ap-
plied in Sweden.

fri the Netherlands there is no law o7 bill ac-
cording o which the country could extend s
jurisdichiori to cover online garmbling sites
hosted in other counfries.

TAXATION

With regard o taxation the following rules
must be noted.

Franee is not an attractive country for online
gambling since it is, in principle, prohibited.
There is no favorable tax structure only crimi-
nal penalties: two years imprisonunent and a
fine of 200,000 FF, according to the 1983 Law.

In Ttaly there is no fayvorable axstructurg, as
well as in Germany, where there is currently
no particutarly favorable fax regime because
the majority of the revenue must be transferred
to public bodies, Only small lotteries arganized
by vahuntary organizations for charitable pur-
poses are excluded from taxation.

tn Spain. beginning in 1996, the ability es-
tablish a tax for gambling activities was trans-
ferred from the central stele to each Spanish
»Conumidad Auntonoma” {region). Bach “Co-
munidad” is respunsible for establishing and
managing a tax structure tor all gambling ac-
tivities taking place in its territory. The laws
vary across the 19 different “Comunidades”
arwl are not particularly favorable. The general
repime applies to what is not regulated by a re-
gional law.

The current tax Liws in Belgium are not par-
sicudarly favorable. The tax regime applicable
to yaming houses is the responsibility of the
Belgian Regions (Wallonia, Brussels, and Flan-
ders). A bill, which is currently being ctis-
cussed, provides that the taxes in Walloria (at
least) for gambling websites would be similar
to those applicable to offline gaming houses,
L., 60-61% of the profit must be returned o
the Walloon Region.

In Sweden, non-profit associations do not
pay any tax on jottery income. AB Svenska Spel
{which is 100% state pwned) does not pay any
taxes either. For others, the tax is 30%.

The existing tax on loiteries in the Nether-
tands is 25% of winnings. This will probably

be replaced by a new tax upon the turnover of
the licensee. There ig a 33.3% tax on the gross
gaming revenues of casinos, and this will prob-
ably remain in the future.

CURRENT DEVELOPMENTS

In conclusion, a detailed analysis of current
developments, ncluding pending proposals
and policy, must be made,

According to the bill on the information so-
ciety, in France online gambling will remain &
non viable business in France, except for the
“Francaise des Jeux”.

In Germany there is no pending legistation
om this tssoe, as wel as in Haly. During the pre-
vious ftalion Legislature, however, a number of
bills on Internet gambling were discussed.
Some tried fo introduce a less restrictive regu-
lation, bul mostly these bills aimed to increase
the prohibition, and even expheitly considered
the possibility of prosecuting Hlicit activities
carried out abroad {i.c., web servers located in
other countries). None of these bills has yet
heen reintroduced before the new Parhament.

In Spain, the National Commisston of Gam-
bling (Ministry of Home Affairs) has drafied a
praposal to regulate gambling activities in “Cy-
berCafes.” The purpose of this draft regulation
is to aveoid unfalr competition between tradi-
Honal gambling establishments (salones recre-
ativos) and the new establishments (in this case
cybercafes) in which gambling activities are de-
veloped without being subject to gambling
regulations, This draft regulation is mainly
based on the regulation of game machines.'!

The draft aims to regulate gambling activi-
ties developed through a computer in autho-
rized gambling establishments and saloons.
The draft is only applicable to game machines
{ie., recreational activity through which the
plaver cannot win money but only the vight o
continue playing the game}. lts main provi-
sions are as follows:

Registry of firms. The regulation sets up a
registry in which any firms that produce,

* Roval Decree Law ZHH)/ VIS



export, import, distribute, etc. recreational
garmes software for gﬂﬁiﬁw must be reg-
istered. The registry is public and is carried
vut by the E%.._.ﬁﬁmnw administration,

Registry  of software programs, Every
game software must be identified to the
appropriate autherity and, when the pro-
gram complies with the requirements set
forth in the draft regulation, it must be reg-
istered in a special registry, Art 3.2 of the
draft states that the seftware programs can
be located on the computer hardware
memaory or on the corresponding Intranet
server, which seems to Sﬁ.ﬁmim that it is
forbidden to locate gambling programs on
the Internet.

Locationr. Compulers aimed at running
gambling activities must be located in the
authorized locations (gambling saloons,
ete.}, in conformity with the Royal Decree
Laws 211071998,

In Belgium, a draft law on online gambling
is being discussed in the Council of Ministers
this month. It should then be sent to the Par-
liament and adopted in 2002, This law would
set up & lcensing system for anyome wishing
to operate g mﬁzﬁ websites, The "Games of

Chance Comumisston” is in favor of this law
while the Ministry of Justice would rather sup-
port a full ban of online gambling.

In Sweden, the government presented a draft
bill on online gambling on October 26, 2001 to
the Riksdag (the Swedish parliament). It does
not contain any provision on fiscal matters,

The g rgaﬁﬁﬁmﬂﬁ of Netherlands has adopted
a decistion on changes in the Netherlands gam-
ing reguiabion following a report by a Com-
mission to review the gaming legislation in the
country. The main proposals of this Conymis-
sion, alming at ar overall Bberalization of gam-
ing regulation in the Netherlands, hav e not
been adopted by the government. Nevertheless,
the government has decided to pursue some
major changes in gammy regulation.

These changes are generally subgect to ap-
proval by Par liament, and include the fotlowing:

Gaming on the Internet would be al-
lowed on a limited, national scale. Other
restrictions would also apply. All the prof-
it would be deshined o good causes; and

Existing lotteries tax of 25% on the prices
of the winners would be ﬁ,ﬂ ,,?m.& by a new
tax upon the turnover of the licensee, The
33.33% tax on the gross revenue of casing
gaming will, however, remain.




